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Land I)ivision
I lonolulu, I lawaii 96813

February 25. 2011

l3oard of Land and Natural Resources PXF No.: 111W )—004
Slate ol I lawati
I lonolulu, I lawaii I lawali

Approve the Withdrawal of Approximately I ,40 1 .91 Acres ftom General Lease
No. S-4471, Parker Ranch, Inc., Lessee, Parcel 5, Government Lands of Kaohe 111,
I lamakua, I lawaii, Tax Map Key:3rd/4_4_1 5:02 (por.)

Approval in Concept of the Set—Aside to the Department of Land and Natural
Resources. I)ivision of Forestry and Wildlife, of such 1,401.91 Acres lbr Addition
to the Mauna Kea Forest Reserve, Grant of Perpetual Non-Exclusive Easement in
Favor oIDOFAW over a Portion of Approximately 337.741 Acres of Remaining
Lease Lands Ihr Access and Utility Purposes: and Issuance of Immediate
Management Right-of-Entry, Parcel 5. Government Lands of Kaohe Ill, liamakua,
Hawaii, Tax Map Key:3rd/4415:02 (por.): and

Consent to Extension of Lease Term. General Lease No. S-4471, Parker Ranch.
Inc.. Lessee. fbr Approximately 337.741 Acres of Remaining Lands of ParcelS,
Kaohe III. [iamakua, Hawaii, Tax Map Key: 3’/4-4-l5:O2 (por.)

APPLICANTS AND REQUESTS:

1) Department of Land and Natural Resources, Division of Forestry and Wildlife
(DOFAW), for withdrawal of approximately 1,401.91 acres from General Lease No.
S-447 1, approval in concept of the set-aside of the same to DOFAW for addition to the
Mauna Kea Forest Reserve, and issuance of immediate management right-of-entry to
DOFAW covering such 1 .401.91 acres.

2) Lessee, Parker Ranch, Inc., for extension of General Lease No. S-4471 as to
approximately 337.741 acres remaining after the withdrawal. Parker Ranch. Inc. is
requesting an extension of the remaining area of General Lease No. S-4471 for a term of
5 years, commencing on March 1, 2011 and expiring on February 28, 2016 for an
aggregate term (initial term plus extension) of 40 years.

D-4
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LEGAL REFERENCE:

Sections 171—1 1, 36(d). 36(e) and 37. I Iawaii Revised Statutes (I IRS). as amended.

I OCA’l1ON:

Portion of Government lands of Parcel 5, Government Land of Kaohe Ill, I-Iamakua,
I Iawaii, identified by Tax Map Key:31d/4_4_15:02, as shown on the attached map labeled
Exhibit A. The withdrawal and set—aside covers a 1.401 .91 —acre portion of the parcel.
The requested lease extension affects the remaining 337.741 acres of the parcel.

AREA:

Original lease area — 1.762.668 acres, more or less.
Area of 1984 withdrawal — 23.736 acres, more or less
Area of [)OFAWs

requested withdrawal — 1 .401 .91 acres, more or less
Area of stalls recommended

lease extension — 337.741 acres, more or less

ZONING:

Stale Land Use I)istrict: Agriculture
County of I Iawaii (70: A-40a

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DiliIL 30% entitlement lands pursuant to the Hawaii State Constitution: NO

LEASE CHARACTER OF USE:

Pasture purposes, and alternate agriculture on 10% of lands not affected by the Palila
Critical I labitat Mitigation easement.

TERM OF LEASE:

35 years, commencing on March 1, 1976 and expiring on February 28. 2011.
Requested extension of 5 years commencing on March 1,2011 and expiring on February
28. 2016.
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LEASE ANNUAL RENTAL:

Current rent is $1,782.00 due in quarterly installments of $445.50 on March 1, June 1,
September 1 and December 1 of each year.

RENTAL REOPENINGS:

Reopenings in the original term were at the end of the 10th, 20th and 30th years of the tenm
The last rental reopening occurred on March 1, 2006.

Reopenings for the extended tern shall be on February 25, 2011 (immediate reopening).

PURPOSE OF SET-ASIDE:

For addition to Mauna Kea Forest Reserve.

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

See Exhibit B attached.

DCCA VERIFICATION:

Place of business registration confirmed: YES X NO —

Registered business name confinned: YES X NO
Applicant in good standing confirmed: YES X NO

APPLICANT REQUIREMENTS:

1. Applicant DOFAW shall be required to process and obtain subdivision approval
for the area to be withdrawn from TMK: 3/ 4-4-1 5:02, using available Federal
Highway Administration (FHWA) and/or State Department of Transportation
(SDOT) funding;

2. Applicant DOFAW shall be required to provide survey maps and descriptions
according to State DAGS standards for both the withdrawn area and the lands
remaining under General Lease No. S-447 1, using available FHWA and/or SDOT
funding; and

3. Applicant Parker Ranch, Inc. shall be required to pay for an appraisal for the
immediate rental reopening.

REMARKS:

General Lease No. S-4471 was sold at public auction on August 28, 1975 to Theresa B.
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Lau ( Lan) lbr a period of 35 years commencing March I , I 976. At its meeting of October
7, 1983, Item F— 1—c, the Board of I Sand and Natural Resources approved the withdrawal of
23.73() acres from the lease and the issuance ol a two—year land license to Allied
Aggregates Corp. over the withdrawn portion for sand in ining and quarryi iig purposes.
l’he formal withdrawal document was executed by the Chairperson and Lau with an
effective dale of November 29, 1984.’

By mesne assignments with consent of the Board, the lease was assigned to Parker Ranch.
Inc. (Lessee) by I3oard action of March 27, 1997, Item [)—2. and .June 13, 1997, Item D—
29. The Chairperson executed the consent to assignment on September 5. 2003.

Withdrawal and Set—Aside, and Grant of Easement to DOFAW

At its meeting of I)ecember 14, 2001, Item D—37. and November 15. 2002. Item 1)—I 9. the
Board approved, as amended, the grant of a 10-year term, non-exclusive easement to the
Stale Department o I Iransporlation (SDOT) in connection with the Saddle Road
improvement project for Palila Critical Habitat (PCH) Mitigation purposes. As a
condition to granting the PCI-I Mitigation easement, the Board agreed in principle to
extend the terms of General Lease No. S-4471 and other affected leases in accordance
with the provisions of Section 171-36(b), FIRS, as amended, to assist in compensating the
lessees for the lands made subject to the easement. See Exhibit C.2

The Board and SDOT thereafter executed Grant of Non-Exclusive Easement No. S-5665
with an effective date of November 27, 2002 (the PCII Mitigation Easement). I’he PCI I
Mitigation Easement restricted Lessee’s grazing rights and use of approximately 1.401 .91
acres of mauka pasturelands leased under General Lease No. 5-4471.’ The easement area

I The withdrawn area is located on the south side of Saddle Road and is indicated on Exhibit A
Attached, and is now designated by its own Tax Map Key number:3rd/4_415:13.

2 The Board action of December 14. 2001, Item D-37, specifically mentions lease extensions
under IIRS Section 171-36(b). which provides that a lessee can apply for a lease extension in
some circumstances for mortgage lending purposes or to amortize the cost of substantial
improvements to the premises paid fbr by the lessee. In this case, Lessee is applying under a
separate subsection of the law, HRS 171-36(d), which allows 5-year extensions where a taking or
withdrawal results in significant economic hardship. Staff does not believe that the reference to
I-IRS Section 171-36(b) in the Board action of December 14. 2001 should be read to mean that
Lessee is barred from seeking the shorter extension under HRS Section 1 71-36(d).

3 An Amendment of General Lease No. S-4471 entered into on February 5, 2004 stated that the
area of the Palila mitigation easement was 1,399.339 acres, which is 2.571 acres less than the
1,401.91 acres set forth in General Lease No. S-5665. the PCI-i Mitigation Easement. The
1,399.339-acre figure was an estimate that was made prior to the survey of the easement area. As
set forth in the PCH Mitigation Easement, the actual area of the easement affecting the Lessee’s
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was Icnccd using I. Jnited States [)epar(ment of Iransportalion. Federal I Iighway
Adm i iiistration ([‘II WA) and/or I inited Stales Department of’ I)eibnse funds, and
domestic and feral ungulates. including cattle and sheep, were removed fiom the area.

Beginning in 2004 and continuing presently, pursuant to the intent of the Biological
Opinion of the U.S. Fish and Wildlife Service ((JSFWS) fur the Saddle Road
Realignment and Improvement Project dated July 27, 1998. the [)ivision of Forestry and
Wildlife (DOlAW) has conducted a forest restoration program on the PCI I Mitigation
Easement area for the purpose of providing long—term habitat for Paula at considerable
effort to the State and with signi ficant progress to date.

By letter dated October 24. 2009, Fl IWA advised DLNR that consultations with lSFWS
had resulted in the issuance ofa new Biological Opinion for the Saddle Road project on
September 11, 2009 (130). This action was taLen in part because of lSFWS’ concern that
the 10—year term of PCI I Mitigation Easement is inadequate to establish and maintain a
viable mamane forest capable of supporting a self—sListaining Palila population in
compliance with the BO. The BO committed USFWS and Fl-I WA to ensure the PCI I
Mitigation Easement areas serve as long-term habitat fot’ Palila recovery. The FIIWA
letter explained that if the PCI1 Mitigation Easement area is not added to the State’s forest
system, or otherwise set aside for a term sufficient to restore Palila habitat, FHWA will
likely he found in violation of the BO. which could result in the cessation of all activities
on the Saddle Road project using federal limding.

To remedy this situation and to retain the significant progress that has been made in the
long-term restoration of the site. DOFAW has requested that the PCI-I Mitigation
Easement area be withdrawn from General Lease No. S-4471 and set aside to DOFAW as
an addition to the Manna Kea Forest Reserve. DOFAW will coordinate with SDOT,
USFWS and others to ensure that the withdrawn area continues to be managed for PCI-I
Mitigation purposes. The set-aside to DOFAW will be subject to the PCH Mitigation
Easement. which will remain in effect until it expires by its own terms.4

lands is 1,401.91 acres. It is not clear why the estimated figure was incorporated into the lease
amendment. The PCH Mitigation Easement figure controls. Land Division will need to make
accounting adjustments/credits as necessary to ensure that Lessee has paid, and going forward
will pay, rent that factors in the correct PCH Mitigation Easement area.

4 In addition to its effect on portions of General Lease No. S-4471, the PCI-I Mitigation Easement
also affected portions of General Lease Nos. GL S-4475 to KK Ranch. Inc.. GL S-4477 to SC
Ranch Co., Inc., and GL S-4478 to Boteilho Hawaii Enterprises, Inc., in connection with the
Saddle Road improvements project for PCH mitigation purposes. i)OFAW has also conducted
significant forest restoration activities on those PCH mitigation areas and the Board has already
approved the withdrawal and set-asides from the other leases at its meetings of September 9.
2010 (UI. S-4475) and December 1,2010 ((ii. S-4477 and GE S-4478).
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In accordance with the Memorandum o I Understanding Regarding Implementation o I the
Saddle Road Paliki Critical I lahitat Mitigation, dated August 10. 1999 signed by li IWA.
( JSI”WS, S[)OT, DLNR and others, all costs related to the subdivision of the lands fbr the
purpose ol’ the set—aside of the PCI I Mitigation Easement area shall be borne by H IWA
and/or SDOT.

The PC11 Mitigation Easement on the subject land includes an access corridor that
extends from Saddle Road to the main both’ of the easement area. See I xhibit A
attached. Staff is including a recommendation below that the set—aside to DOl’AW cover
only the main body of the PCI I Mitigation Easement area, i.e. those lands to the east ol
the dashed line indicated on the map attached as Exhibit A. For the access corridor itself.
staff is recommending that the Board grant a perpetual. non—exclusive easement to
DOFAW for access and utility purposes over the existing corridor.

Extension of General Lease No. S-447 I

Pursuant to the Board actions of’ December 14, 2001. Item D-37. and November 15. 2002
Item 1)—I 9. a lease amendment dated February 5. 2004 reduced the rent under General
Lease No. S-4471 from $9,250 to $I.06 per year as a result of the PCI! Mitigation
Easement. Additionally, the amendment expanded the permitted use of the remaining
lands under the lease consistent with I-IRS Section 171-36(c) to allow Lessee to use 10%
of the leased area not aflécted by the easement for alternate agricultural use.

Before the PCH Mitigation Easement went into effect, SDOT contacted the affected
lessees and advised them of their right to make a claim under the federal Uniform
Relocation Assistance and Real Property AcqUisition Policies Act of 1970 (Relocation
Assistance Act). Under the p visions of this Act, the lessees would have been entitled to
compensation for actual, reasonable moving expenses, and for permanent impl’ovements
made to the leased land affected by the easement in accordance with the leases. Staff
understands from SDOT that the lessees did not submit claims for assistance under the
Act.

The Lessee is now requesting a 5-year extension of General Lease No. S-4471 under HRS
Section 171-36(d). which provides in part that the Board may extend the term of a lease

upon a showing of significant economic hardship directly caused by. . . a
taking of a portion of the area of the lease by government action by
eminent domain, withdrawal. or conservation easement; provided that the
portion taken shall not be less than ten per cent of the entire leased area
unless otherwise approved by the board; and provided that the lessee will
not be adequately compensated pursuant to the lease provisions.

5 The alternative of setting aside the entire PC’H Mitigation Easement to I)OFAW would
effectively result in the dissection of the remaining lease lands into two separate parcels.
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In this case, the PCI I Mitigation Lasement, which is a conservation easement, restricted
grazing on more than 10% ol the original lease area.b Attached as Lxhibit D is a letter
dated January 12. 2011 Ii’om Lessee stating that it has encountered signi I icant economic
hardship directly caused by the placement of the PCI! Mitigation Lasement on the lease
lands. According to I essee, as a result of the PCI I Mitigation IHisement. Lessee was
Ibrced to decrease its herd size iii the area from 1.200 to 1 .000 cows in 20()6. resulting in
a snial Icr annual cal I’ crop. I essee reports that in 201 0, its total loss in revenue from the
PCI I Mitigation I asement was $240,000 and its total increased cost was $200,000. fbi’ a
total economic impact of $440.000. See I xhihi1 D.

Staff believes that lessee has demonstrated a significant economic hardship directly
caused by the placement of’ the PCI I Mitigation Easement on the land, and that the
economic losses were oI’a nature that could not be recovered under the Relocation
Assistance Act. Staff’ believes that live years is a reasonable amount of time to provide
relief to Lessee.

The hawaii District Land 001cc stal’I’ conducted a site inspection oI’the lease on
I)ecember 7, 2010 and confirmed that the perimeter fencing is in place.7

The Lessee is compliant with the terms and conditions of the lease with regards to rent.
insurance and performance bond. The Lessee is working with NRCS on an updated
conservation plan.

The Lessee has not had a lease. permit. easement or other disposition of State lands
terminated within the last five years due to non—compliance with such terms and
coiid iii on s.

The last rental reopening occurred on March 1, 2006. There are no further rental
reopenings. There are no outstanding rental reopening issues.

The property has been developed, utilized and maintained by the Lessee as a beef cattle
operation, substantially for the purpose for which it was leased (pasture).

Comments were solicited from the government agencies identified below with the results

6 The PCH Mitigation Easement restricted grazing on approximately 80% of the lands tinder
General Lease S-4 171.

7 The site inspection also revealed a small water catchrnent system constructed on the remaining
leasable area that Lessee explained was constructed by D()FAW to support the PCI I Mitigation
Easement. Land Division files show no formal disposition of the site to 1)OFAW. Staf’f will
need to confer with DOFAW about the water catchrnent and return to the Board at a later date
with a plan for addressing this item.
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No comments.

Agency
State Department of Transportation, No objections.
Highways Division
DLNR — Division of Forestry and See Exhibit E attached and discussion below.
Wildlife
Department of Agriculture No comments.
Office of Hawaiian Affairs Applauds efforts to support recovery of paula.

U.S. Department of Transportation, No response.
Federal Highway Administration
U.S. Fish & Wildlife Service Supports the transfer of 1,401.91 acres to the

Mauna Kea Forest Reserve.

No response.

County of Hawaii Planning
Department
County of Hawaii Department of
Public Works

DOFAW states in its comments attached as Exhibit E that it has no objection to the 5-
year lease extension as to 337.741 acres outside the PCH Mitigation Easement area,
provided that at the end of the extension period the 337.74 1 acres will be set aside to
DOFAW for inclusion in Manna Kea Forest Reserve. Lessee has indicated to staff that it
is agreeable to the set-aside of land to DOFAW at the end of the 5-year extension.

Staff is recommending that the requested lease extension be granted, subject to DOFAW’s
requested withdrawal. Finally, staff recommends that no further compensation or rent
relief be offered to Lessee as a result of the withdrawal. As discussed above, the Board
previously reduced Lessee’s rent in proportion to the land area encumbered by the
easement. SDOT offered to compensate Lessee under the Relocation Assistance Act
when the PCH Mitigation Easement was initially put in place and Lessee did not submit a
claim. No further compensation or relief is warranted (other than the rent adjustment
mentioned in footnote 3 above).

RECOMMENDATION:

That the Board, subject to the Applicants fulfilling the Applicant requirements listed
above:

1. Approve the withdrawal of approximately 1,401.91 acres from General Lease No.
S-4471, Parker Ranch, Inc., Lessee. As to the access corridor from Saddle Road
to the main Paula Critical Habitat Mitigation Easement area, the withdrawal shall
be of a perpetual, non-exclusive access and utility easement only.
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2. Approve in concept the set-aside of the withdrawn 1,401.91 acres (but excluding
the access corridor to Saddle Road) to the 1)epartment of Land and Natural
Resources. Division of Forestry and Wildlife, under the terms and conditions cited
above, which are by this reference incorporated herein. The set-aside to Division
of Forestry and Wildlife for addition to the forest reserve shall be subject to staff
returning to the Board at a later date to report the results of the public hearing held
pursuant to recommendation number 3 below.

3. Pursuant to FIRS Section 183-11, as amended, authorize the Division of Forestry
and Wildlife to conduct a public hearing on the Island of I lawaii regarding the
proposed addition ofapproximately 1,401.91 acres (but excluding the access
corridor to Saddle Road) to Mauna Kea Forest Reserve at Kaohe 111. Ilamakua.
Ilawaii. Tax Map Key: t/4-4-15:02 (per.). and further, pursuant to FIRS Section
183-12, as amended, authorize the Chairperson to:

A. Set the date, location and time of the public hearing; and

B. Appoint a hearing master(s) for the public hearing.

4. Authorize the issuance ofa perpetual non-exclusive easement to the Division of
Forestry and Wildlife covering the access corridor from Saddle Road to the set-
aside area for access and utility purposes under the terms and conditions cited
above, which are by this reference incorporated herein and further subject to the
following:

A. The standard terms and conditions of the most current perpetual easement
document form, as may be amended from time to time.

5. Authorize the issuance ofan immediate management right-of-entry permit to
the Division of Forestry and Wildlife covering the withdrawn 1,401.91 acres
(inclusive of the access corridor) under the terms and conditions cited above,
which are by this reference incorporated herein and further subject to the
following:

A. The standard terms and conditions of the most current right-of-entry
permit form, as may be amended from time to time;

B. The management right-of-entry shall remain in effect until the
executive order setting aside the land to the Division ofForestry and
Wildlife is finalized and

C. Such other terms and conditions as may be prescribed by the
Chairperson to best serve the interests of the State.
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6. Authorize the eXteilSioll ol’ General Lease No. S—447 I. Parker Ranch, Inc.. I cssee.
tinder the terms and conditions cited above, which are by this relirence
incorporated herein and Further subject to the Ibllowing:

A. The standard terms and conditions of the most current lease extension
Form, as may be amended liom time to time:

B. The lease extension shall he granted only as to the approximately 337.741
acres ol’ lands that are not encumbered by’ the main area of the Pal i Ia
Critical I labitat Mitigation Easement under Grant of Easement No. S—
5665, without any compensation, rent reduction or other relief due to
Lessee as a result of such limited extension. The lease extension shall
additionally be subject to a perpetual. nonexclusive access and utility
easement in favor of the Division of Forestry and Wildlil over the
existing corridor on the remaining lease lands from Saddle Road to the
main area of the Palila Critical I lahitat Mitigation Easement:

C. Review and approval by the Department of the Attorney General: and

D. Such other conditions as may he prescribed by the Chairperson which are
in the best interests oI’the State.

APPROVED FOR SUBMITTAL:

\‘ William .1. Ai a. .Ir., Interim Chairperson

Land Agent
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EXEMPTION NOTIFICATION
From the preparation of an environmental assessment under the authority of Chapter 343. 1 IRS
and Chapter 11 —200, I IAR

Project Title:

Project Number:

Project Location:

Project Description:

Withdrawal of Approximately 1.401.91 Acres tl’om General Lease
No. S-4471, Parker Ranch. Inc., Lessee: Approval in Concept of
the Set-Aside to the Department of Land and Natural Resources,
Division of Forestry and Wildlife, of such 1,401.91 Acres for
Addition to the Mauna Kea Forest Reserve. Grant of Perpetual
Non-Exclusive Easement in Favor of DOFAW over a Portion of
Approximately 337.741 Acres of Remaining Lease Lands -for
Access and Utility Purposes; and Issuance of Immediate
Management Right-of-Entry; Consent to Extension of Lease Term.
General Lease No. S-4471, Parker Ranch. Inc., Lessee, for
Approximately 337.741 Acres of Remaining Lands of lease

PSFNo. 1IHD-004

Parcel 5, Government Lands of Kaohe III. Hamakua, Hawaii, Tax
Map Key:3rd/4415 02 (por.)

Withdraw approximately 1 .401.91 acres from General Lease No.
S-4471. Parker Ranch, Inc.. Lessee and approve in concept the set-
aside of the land to DOFAW for inclusion the Mauna Kea Forest
Reserve; grant a perpetual non-exclusive easement in favor of
DOFAW over a portion of approximately 337.741 acres of
remaining lease lands fbr access and utility purposes; and issue
immediate management right—of—entry; consent to extension of
lease term, General Lease No. S-447 1, Parker Ranch, Inc., Lessee,
for approximately 337.741 acres of remaining lease lands

EXHIBIT B
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Consulted Parties: State 1)epartment 01 Iransportation — I lighways: U .S. Department
of Iransportation. Federal I lighway Adminis1ration U.S. Fish and
Wi Idi j Ii Service; and others

Exemption Class No.: In accordance with the “[)ivision of Land Management’s
knvironmental Impact Statement Ixemption List”, approved by
the knvironmental Council and dated April 28. 1 986. the subject
request is exempt from the preparation ol an environmental
assessment under the following:

Exemption Class No. I , which states. “Operations, repairs or
maintenance of existing structures, Facilities, equipment or
topographical lèatures. involving negligible or no expansion or
change of use beyond that previously existing.”

With respect to the withdrawal from General Lease No. S-447 I
and approval in concept of the set—aside to DOFAW. the action is
merely a translr of management jurisdiction and does not
constitute a use of State lands or funds, and therefore, this action is
exempt from the provisions of Chapter 343. 1 IRS. relating to
environmental impact statements. With respect to the extension of
General Lease No. S-4471, there is no change in use from that
previously existing — pasturage of livestock.

Recommendation: The subject land is currently under lease to Parker Ranch. Inc. for
pasture purposes pursuant to General Lease No. S-4471. and a
portion of the lease premises is encumbered by Grant of Easement
No. S-5665 preserving land for Paula Critical habitat (PCH)
Mitigation purposes. The purpose of the withdrawal and set-aside
of the portion of the lease encumbered by the easement to
DOFAW is to add the land to the Mauna Kea Forest Reserve. An
extension of lease as to the remainder of the premises under
General Lease No. S-4471 will permit the lessee to continue its
present operations for an additional five years. As such, the
proposed withdrawal and set-aside and the lease extension would
involve negligible or no expansion or change in use of the subject
area beyond that previously existing.

The withdrawal from the lease, the approval in concept of the set-
aside to DOFAW, and the extension of the lease, will probably
have minimal or no significant effect on the environment. It is
recommended that the Board of Land and Natural Resources find
that the proposed action is exempt from the preparation of an
environmental assessment. Inasmuch as the Chapter 343
environmental requirements apply to DOFAW’s proposed use of a
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portion of the lands for an addition to the Manna Kea Forest
Reserve. 1)OFAW shall he responsible br compliance with
Chapter 343, 1 IRS. as amended.

William J. Aila. Jr., Interim Chairperson

Date
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Board ofLand and Natural Resources PSF: OIHD-412
State ofHawaii
Honolulu, Hi 96813 HAWAIi

Grant of T.rm, Non-Exclusive Easement to the Department of
Transportation, Highways Division In Conanction with the Sadulle
Road Improvements Project for PaUla Critical Habitat (PCH)
Mitigation Purposes Affecting Portion ofGeneral Lease (GL) No.; 8-
4471, 8.4475, 8-4417 end S-4478; Implement Act 236 SLH 2001
Mandates; and Issuance .tR ht-.f.Ea1ry for Management purpose.;
Kaobe2 and 3” and Kalopa, Hemakua, North RU., Hawaii, TaxMap
Key.: 4-3-10: Por. 2 and 6; 44-14: Por. 2 and 3; and 4-4-15: P.r. 2

APPLICANT:

Depa neatofTianspcrtatian(DOl), HighwaysDivisIon in coordineiimiwith the Federal Highways
Mmlnlstmtian (FHWA).

LEOAL

Section 171.13, Hawaii Revised Statutes, as amended.

LOCATION:

Portions of the Govenimmit Land ofKeohe 2” and 3 and Kalopa, Hamakua, North IJilo, Hawaii,
idcntiedbyTaxMapXey:4-3-10:Por.2and6;4-4-14:Por.2and3;and4-4-15: Por.2, asshown
on the attached maps labeled Exhibit A.

ARE

Tax Map Key Area (acre.) Requested Encumbrance

4-3-10:2 . 2,228.384 OL 4478
4-3-10: S 790.943 OL 4477
4-4-14:2 1,202.000 GL4475
4-4-14:3 921.629 0L4475
4-445: 2 1.399.335 01.. 4471
Total Axes Requested 6,542391

APPROVEtV THE BOARD O
LAND AND r1ATUFAL RESOURCES

State Land Use Dlstrict Agricultural AT ITS MEETING HELD ON
County ofHawaii CZO: Agriculhual (A-40a) j(EXHIBIT C

ITEM D-37
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ThUST LAND STATUS:

Section 5(a) lands of the Hawaii Admission Act
DHHL 30% entItlement lands pursuant to the Hawaii State Constitution: No

CURRENT USE STATUS:

OL 4471 (TZ: 4-4-15:2) to Parker Ranch for pasture purposes expiring February 28,2001.

0L4475 (FMK: 4-4-14: Per. 2 and 3) to KK Ranch Inc. forpasture pwpose expiring February28,
2011.

OL 4477 (FMK: 4-3-10:8) to Schumsn Carriage Company for pasture pinoses, expiring February
282011

OL 4478 (TMK: 4-3-10:2) to Rotailho Hawaii Entcqnlaea for pasture purposes, expiring February
28,2011.

CHARACTER OF USE

The long-term restoration ofa viable marn.ne.(Sophora chiyscphylla) forest that can support self-
sustaining Paula populations as well astl expansion and/ar re-lntnducllon ofPallIa populations and
control ofPablo predators and alien species detrimental to the survival of the Paula.

COMMENCEMENT DATE:

Date of issuance.

LEASE TERM:

Ten (10) years

CONSiDERATION:

Parr nwrket value, payable as a one-time payment, to be determined by Independent or staff
appraiser, subject to review and approval by the Chairperson.

RENTAL RBQPENJNGS:

Not applicable.

cHAPtPR343 — ENV.ONMENTALASSESSMENT:

in complianâ with the National Envirorimnta1 Policy Act and Chapter 343, Hawaii Revised
Statutes, as amended, the Final Environmental rt Statement was submitted to the Office of
Environmental Quality Control forpublicationofha Notice ofAcceptance. The RecordofDecision,
aummerizhig all of the mitigation conmutments for the Saddle Road Iuipiuvcmni*s Project, was
approved en October 30, 1999.
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The use ofdie subject lands for Paula mitigation purposes was identified in the Final Envlromnental
hnpact Statement.

Ar’PUCANT RBOUIREMENTS:

Applivantshallbercquhedto:

I. Pay far an appraisal to determine the fair market value as a one-time payment.

2. Provide the Department of Land and Natural Resources (DLNR) with envoy maps and
for the easement area according to Department of Accounting and General

Services, Survey Division standards at the Applicant’s own cost

REMARKS:

The Saddle Road Improvements Project iny.olvcs therealignmentand improvementofSaddle Road
from Mamalahoe Highway (State Route 190) to Milepost 6, near the town ofRio, a distance of
approdmately 48 miles.

The Saddle Road alignment that best meets its purpose impacts approximately 102.5 acres of
federally designated Pails Critical Habitat (PCH) establishedpursuant to the US Endangered Species
Act (ESA) The US Fish and Wildlife Savice which is responsible for the adminisbetion of the
ESA, has døtnuiued that the constmction ofthe iniprovemcnts within the PCR will notjeopardize
the Paula nor adverselymodify the PCI!, provided, thatconservation measures identified in the ROD
and the Memorandum ofUnderstanding (MOU) regarding implementation ofthe Saddle Road PCR

- mitigation, dated August 10, 1999 are inipkmnted.

The MOU determined that the PaulaMitigation, as presented in the eRoedB1olocal Opinion
(HO) far the selected alignment, is necessary and must be Implemented to ensure the successful
completion of thi proposed project The HO, as a conditlop of conatnicting the Saddle Road
realignment within the PCI!, requited the fellowmr

1. Provision ofapproximately 5,143 acres of land on the north slope ofMauna Ken for Paula
habitat restoration.

2. Provision ofapproximately 1,400 acres of land immediately adjacent to the current Paula
population on the West slope ofMamma Ken for Paula habitat restoration.

3. The management ofthese lands for the re.establlhnint/sustenance ofPails in accordance
with the MOU.

Staff is reconmiending that the PC!! Mitigation Lands easementoverlay the subject pasture leases.
The easement will incest the leases in that ungulates including cattle and sheep, will not be
permitted to graze within the easement area u part ofthe requirenients ofthe MOU and 90. Ths
will cause the displacement of the existing lessees from grazing these lands. However, uses not
inconsistent with the primary goal of the Pahua mitigation program will be allowed.
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DOT, in coordination with FHWA will provide compensation to the existing lessees in accordance
with the provisions of the UniformRelocation Assistance and Real Property Acquisition Policies Act
of 1979, as amended. Under this Act the tenants are eligible for reimbursementofactual reasonable
expenses for vacation of the property under the relocation provisions, is well as any required
payment for liupiovements to the property. Compensation for improvements would consist of
payment for the permanent improvements (buildings, wells, new fences, etc.) n*de to theproperties
by the lessees in accordance with the lease.

In recognition of the potential impacts to the State’s lessees, the 2001 HawaIi State Legislature
enacted Act 236 which directs the Department of Land and Natural Resources to “expedite
discussions with representatives from Parker Ranch, K.K. Ranch, Inc., S.C. Corporation, mid
Boteliho Bet, Inc. to identify and investigate all alternatives that will:

1. Fair’y compensate the ranchers for losses suffered as a result ofthe withdrawal ofany leased
landi and

2. AvoId providing exceptions to public land leasing policies.

The department shall also authodan the lessees to utiliZe ton percent ofremaining land foralternative
agriculture use at no increase in the lease rent rate.TM -

In conipliarse with the Ac staffis reconeneedhig that the lease rerts be redo’edmpmpcwtüm to the
areas being affected by the PCH Mitigation Linda easement In addiboxi, staffis recommending that
lease, extensions, conalatarit with existing leasing policy, be considered for these leases, up to the
maximum term of55 years as provided in Chapter 171, Hawaii Revised Statutes, U amended. This
would allow the lessees another20yearsto recoup the operations consequences oldie reduced leased
areas. The lease extensions should be considered upto the termination of the leases In 2011.

(ECOMMENDATION: That the Board, subject to the Applicant requirements.above

A. Authorinc the Issuance ofan easement covering the subject PCH Mitigation La’da for the
purpose of the long tone restoration of a viable n*nzanc forest that can support self
sustaining Pails populations as well as the expansion and/or re-introduction of Paula
populations and control ofPaulapredators andalien speciesdetrimental to the survival ofthe
Paula, subject to any applicable terms and conditions cited above, which are by this
reference incorporated herein, and subject fiutber to the following

1. All uses within the easement area shall be cortaistent with the purpose statedabove.
Any ,otential uses, Including any use by the existing lessees, shall be evaluated and
permitted only if the proposed use does not compromise the restoration of the
rnam.ne forest.

2. All maregament actions shall be consistent with the PaUla mitigation goals as
guided by the Biological Assessment of the Hawaii State Route 200-Manralahoa
Highway to Milepost 6 Saddle Road Renligmnm’t Project, Island of Hawaii2 the
Biological Opinion of the US Fish and Wildlife Service fhe the Saddle Read
LvementsProject and the US Fish and Wildlife Scrvices PaUla Recovery Plan
mid all updates thereto.
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3. All management plans or actions reoesmnended for the easement area shall be in
accordance with DLNR rules and regulations.

4. Hunting activities that do not compromise the testorationofthcmamenc forest may
be may ha allowed (under the authority of DLNR) within the easement area,
provided that such activities *rc consistent with the terms and conditions of the
—les3

5. mc casement area shall be fenced and both domestic and feral ungulates, including
cattle and sheep, removed.

6. Access to and use of the PCI! Mitigation Lands by the existing lessees shall be
consistent with its purpose and subject to approval by DOT orits assigns, which will
not be unreasonably withheld.

B. Pursuant to Act 236 SLH 2001, authorize a reduction in lease rental for GL 4471,4475,
4477and 4478 in proportion to the leased ate. being impacted by the easement. The
reductions shall be a percent equal to the easement area divided by the total leased area.

C. Pursuant to Act 236 SIR 2001, amend OL 4471,4475,4477 and 447$ by authorizing the
lessees to utilize ten percent (10%) of their riem.inmg leased pduaacs for alternative
agriculture use at no increase in the lease runt

D. Agree in principal to the extension of the tcrma of the above leases in accordance with the
provisions ofSection 171.36(b), Hawaii Revised Statutes, as amended and existing Board
policies for such extrusions.

“ K Authorize the issuance of an immediate right-of-entiy to the Applicant to enter upon the
casement area for management purposes, subject to the followlnr

1. Effective upon approval and shall expire one (1) year thereafter, unless extendedby
the Department.

2. The Grantee shall observe and comply with all laws, ordinances, roles lad
regulations ofthe Federal, State and County governments relative to the use ofthe

• ct

3. Indenmity and hold harmless clause.

4. Liability msixsnce coverage clause for agents, consultants sad/or contractors of
DOT, Highways Division.

5. Non-discrimination clause.

6. Hazardous waste clause.

7. AteheologIcal articts clause.
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& Such other terms and conditions as may be prescribed by the Chairperson to best
serve the interests of the State.

ReapectiWly submitted,

GARY1ART1N_,

LandAgent

APPROVED FOR SUBM1TFAL:

GILBERT COLOMA-AGARAN, Chahiicraon
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ParkeRanc1i
est. 1847

January 12, 2011

Kevin Moore
State of Hawaii
Department of Land and Natural Resources
Hawaii District Branch
75 Aupuni Street, Room 204
Hilo, HI 96720

Subject: General Lease No. S-4471

Dear Kevin:

Despite the reduction of rent for General Lease No. S-4471 located along Saddle Road, Parker Ranch
has endured significant economic hardship since grazing was restricted on 1399.339 acres to benefit the
Grant of Easement No. S-5665 in 2002. While the amendment executed in 2004 reduced the lease rental
by $7,434 annually, that reduction now amounts to a total of only $36,715 compared to the $240,000 loss
suffered by the ranch for the five-year period since cattle were removed from the easement area in
2006.

When cattle were required to be removed from the area, other sections of the ranch were carrying
maximum herd sizes. To accommodate the loss of State-leased land, Parker Ranch was forced to
decrease the herd size from 1200 cows to 1000 cows within that section of the ranch. The reduction of
the herd by 200 cows resulted in a smaller annual calf crop of 800 head instead of 960 which represents
a $48,000 decrease in revenue. In addition, there was an increased annual cost of production for the
remaining herd from $200 to $240 per cow as a result of the herd reduction. The decrease in revenue
and increase in cost compounded over five years and has never been recovered. In 2010, the total loss
in revenue was $240,000 and the total increased cost was $200,000 for the five-year period.

The 2004 amendment also authorized utilization of 10 percent of the leased land not affected by the
easement for alternate agricultural use. However, drought conditions in the area prevented any type of
higher agricultural use by the ranch.

We respectfully ask that this information be taken into consideration when determining whether the
extension request is recommended for approval.

Sincerely,

*
\ /

George Wood Brandi Beaudet
Livestock Manager Land Manager

67-1 435 Mamalahoa Hwy., Karnuela, Hawaii 96743
Tel.: (808) 885-7311 • Fax: (808)885-5602 • www.parkerranch.com

EXHIBIT B
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

PoST OI5FICF BOX 62!
HONOLULU, HAWAII 96809

MEMORANDUM

TO: Kevin E. Moore, District. Land Agent
Land Division -J

:‘-><

FROM: Paul J. Conry, Administrator -yA/\ -

Division of Forestry and Wildlife

RE: Comments on draft Board submittal for set-aside of lands to DOFAW aT Kaohe,
and consent to extension of GL S-447 I to Parker Ranch, Inc.

DATE: January 21, 2011

The Division of Forestry and Wildlife (DOFAW) supports the proposed set-aside of
approximately 1,402 acres (TMK (3) 4-4-015: por. 002) as an addition to Manna Kea Forest
reserve for palilia critical habitat mitigation, watershed protection, hunting and other natural
resource management purposes.

DOFAW is not opposed to Land Division disposition of the remaining portion of TMK (3) 4-4-
015:002 (approximately 337 acres) as a five (5) year extension of GL S-4471 to Parker Ranch,
Inc., conditioned on the premise that upon expiration of said five (5) year extension, Land
Division will seek to set aside the remaining 337 acres to DOFAW for the above-stated purposes.

Thank you for the opportunity to comment on this item. Should you have any questions please
contact Roger Imoto, our Hawaii Branch Manager at 944-4220.

-

.---

EXHIBIT E


